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[To accompany S. Res. 330] 


We the undersigned members of the Senate Committee on Govern- 
ment Operations strongly urge the rejection of Senate Resolution 330 
and support Reorganization Plan No. 4 of 1952. 


SUMMARY 


There are strong reasons for our conviction that the Senate ought 
to reject Senate Resolution 330 and permit Reorganization Plan No. 4 
of 1952 to become law. First, we are convinced that almost 70 years 
of experience have proved that the civil service system of recruiting 
nonpolicy public servants on the basis of proven merit is superior to 
the patronage spoils system. 

Second, United States marshals are an important part of our system 
of Federal law administration and enforcement. Reorganization Plan 
No. 4 will give the American people greater assurance that these men 
will be selected on a competitive basis of relevant experience and 
proven competence. 

Third, the fact that hundreds of deputy United States marshals are 
now completely under civil service makes this a natural step forward. 
Reorganization Plan No. 4 will make it possible for these men to be 
promoted on the basis of achievement. 

Fourth, there is every reason to expect that Reorganization Plan 
No. 4 will bring about precisely the kind of improvements in efficiency 
which the Reorganization Act was designed to provide. The ranking 
career officer of the Department of Justice, the Administrative Assist- 
ant Attorney General, testified to this effect before our committee. 
This officer, who has the most direct and the widest experience with 
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supervising United States marshals, told the committee that the 
Department of Justice— : 

will get some economy out of it; not so much in dollars and cents as we will out 
of the efficiency of the operation of the offices, the increased efficiency and the 
increased amount of work we will get out of the marshals themselves. 

Fifth, the plan will provide an improved structure of accountability 
within the Department of Justice, and enable the Congress to improve 
the way in which it can hold the Attorney General responsible for the 
performance of all of the United States marshals. Again, Adminis- 
trative Assistant Attorney General Andretta stated: 

The present position of marshal is of a political nature and as such the appcintee 
sometimes seems to feel that his first allegiance is to the appointing officer, or to 
the party, or the person sponsoring his appointment, rather than to the duties of 
the position which he has’sworn to perform * * * By removing the position 
from the class of political appointments and placing it on a competitive basis, the 
aspirant should have no delusions as to where his allegiance lies. 

Sixth, the extension of the merit system to United States marshals 
has been advocated by the most responsible students of the adminis- 
tration of the executive branch. As long ago as 1912, President 
Taft’s Commission on Economy and Efficiency, with his concurrence, 
recommended this step. Again in 1937, the President’s Committee 
on Administrative Management specifically recommended it. And in 
1949, the Hoover Commission implicitly repeated the recommendation. 
Although that body did not study the Department of Justice, it urged 
the application of general management reforms to it. The Citizens’ 
Committee on the Hoover Report and Dr. Arthur S. Flemming, a 
member of the Hoover Commission and a former United States Civil 
Service Commissioner, both assured this committee that plan No. 4 is 
consistent with the recommendations of the Hoover Commission. 

Finally, we see no good reason to question for a moment the legality 
and validity of this plan under the Reorganization Act of 1949. 
Authority to abolish offices and create successor offices is clearly given 
in the act. The ranking law officers of the Government who partici- 
pated in the drafting of the plan have formally advised both the 
President and this committee of its validity. 


MERIT APPOINTMENTS BADLY NEEDED 


At present, the United States marshal is strictly a political ap- 
pointee. He is selected without systematic examination as to his 
qualifications, but generally upon his political affiliations in his re- 
spective judicial district. As a result, there is every reason for such 
appointee to conclude that his first allegiance is to the political party 
sponsoring his appointment rather than to the duties of the position 
which he has sworn to perform. The results are not always favorable 
to the discharge of the marshal’s duties. 

Further, the patronage marshal, having been appointed for political 
reasons, often has no previous training in the kinds of duties he is ex- 
pected to perform. An analysis of present United States marshals 
would reveal that most come from almost every walk of life, many of 
whom have had no experience in the district courts, in the custodian- 
ship of prisoners, in disbursing appropriated moneys, or in many of 
the other responsibilities which the office of United States marshal 
discharges. 
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Finally, political appointments for given terms assure no continuity 
in office, a matter of great importance to a position with such varied 
duties. Frequent turn-over creates administrative difficulties, in- 
cluding the retraining of new marshals, with consequent loss of effi- 
ciency. A marshal appointed because of political preferment can 
hardly have any deep, continuing interest in the future of his job. 

Adoption of plan No. 4 of 1952 will eliminate the afore- sieatiiind 
deficiencies. By making appointments to the position of United 
States marshal on a merit basis, the marshal should have no delusions 
that his allegiance lies with doing a good job. He will likewise realize 
that to continue in office it will be necessary for him to maintain the 
standards required of every qualified civil-service employee. Since 
the marshal will not be subject to many of the political pressures as at 
present, he will be able to administer his office without regard to undue 
outside influence. Lastly, he will have every right to expect continu- 
ity of tenure so long as he properly discharges his duties. 


SOUND REASONS FOR ADOPTION OF PLAN NO. 4 


Plan No. 4, as the President so forcefully states in his message ac- 
companying it and plans 2 and 3 of 1952, has as its primary objec tive 
making the executive branch of the Federal Government more efficient 
by permitting the people to hold it more clearly accountable for the 
faithful execution of the laws. This objective as far as United States 
marshals are concerned is accomplished by transferring from the Presi- 
dent to the Attorney General the important function of appointing 
marshals and authorizing the Attorney General to appoint them strictly 
on a merit basis. 

The establishment of clear lines of accountability within the 
executive branch is a prime prerequisite for the efficient administration 
of the laws. Only by giving the department head the power to appoint 
the subordinates for whose performance he is responsible can this 
objective of good management t be achieved. Plan No. 2 of 1950 vested 
in the Attorney General substantially all of the functions of the De- 
partment of Justice, including those of marshals, and granted him 
authority to delegate those functions to subordinate officers to improve 
the operating efficiency of the Department. Plan No. 4 reflects a 
continuation of this over-all program to increase the accountability 
of the Attorney General by giving him the essential additional au- 
thority—the power to appoint his subordinates. 

Authoritative recommendations exist for these improvements. 
Both the President’s Committee on Administrative Management and 
the Commission on Organization of the Executive Branch of the Gov- 
ernment (the Hoover Commission) have stressed the need for such 
administrative reforms. 

In 1937 the President’s Committee on Administrative Management 
said: 

The continued appointment by the President of field officials, such as post- 
masters, United States marshals, collectors of internal revenue, and collectors of 
customs is not only antiquated, but prejudicial to good administration. 

More recently, the Commission on Organization of the Executive 
Branch of the Government has said: 


The primary responsibility for personnel selection and management fin the 
Post Office Department] other than the Postmaster General and the Director of 
Posts should rest in the service— 
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and— 


all officials of the Department [of the Treasury] below the rank of Assistant 
eee should preferably be appointed from the career service without Senate 
confirmation. 


The latter considerations of the Hoover Commission apply with 
equal force to the office of United States marshal. 

The following compelling reasons given by the President’s Com- 
mittee on Administrative Management 15 years ago for the elimination 
of appointment by the President of non-policy-making officials in 
the executive branch of the Government are equally as impressive 
today: 

_ The multiplicity of Presidential appointments defeats the power of the Chief 
Executive to control his establishment. Instead of increasing his control over 
personnel, it operates to weaken and dissipate his authority. It places him in a 
position of direct responsibility for many appointments which he has little time 
to consider and robs him of time urgently needed for attention to important 
executive duties. It interferes with the authority that should be vested in the 
heads of the several departments for the proper discharge of their responsibilities. 
It is difficult for them to maintain appropriate relationships, discipline, and morale 
when their subordinates feel that they have direct and immediate responsibility 


to the President who appointed them. Conflicts of interest and jurisdiction 
within departments frequently result. 


In addition to the primary objective of providing greater accounta- 
bility in the executive branch, plan No. 4, as previously indicated, will 
give to the office of United States marshal the benefits which flow from 
the classified civil service system. In the earliest days of the Republic 
when the office of United States marshal was created, there was no 
organized merit system. Marshals were appointed strictly on the 
basis of political considerations, with little thought as to training, ex- 
perience, or qualifications for discharging the responsibilities of the 
position. That method of appointment has remained unchanged to 
this date. 

On the other hand, this Government has developed a civil service 
system which has proved eminently satisfactory, and which now em- 
braces 93 percent of all Federal employees. The discharge of govern- 
mental functions requires the highest qualifications which come only 
through a professional career service in which Government employees 
are not encumbered by political allegiances or obligations. It has 
been proved beyond question that the best government is obtained 
when non-policy-forming positions are administered by civil servants 
who are selected entirely on the basis of merit. This principle applied 
gradually over the years would be extended by plan No. 4 to the office 
of United States marshal. 

In submitting the plan, the President made clear that the abolition 
of the existing United States marshals’ offices would have no effect 
upon powers of those offices except as they relate to appointment 
under the reorganization plan. Excerpts from his statement follow: 

The abolition of offices by Reorganization Plan No. 4 of 1952 will not abolish 
any rights, privileges, powers, duties, immunities, liabilities, obligations, or other 
attributes of those offices except as they relate to matters of appointment, tenure, 
and compensation inconsistent with that reorganization plan. Under the Re- 
organization Act of 1949 all of these attributes of office will attach to the new 
offices of United States marshal, either automatically or upon the occurrence of 
an appropriate delegation of functions to such new offices by the Attorney Gen- 
eral. For example, the statutory provisions requiring the marshals to be bonded 


(28 U. 8. C. 544) will attach to the successor offices of United States marshal 
created by Reorganization Plan 4 of 1952. 
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THE MYTH OF ILLEGALITY OF PLAN NO. 4 


A desperate attempt has been made to cast doubt upon the legality 
of plan No. 4 as a legitimate reorganization submitted by the President 
to the Congress under the authority of the Reorganization Act of 1949. 

This attempt to discredit Reorganization Plan No. 4 of 1952 is 
nothing more than a smoke screen built up from a tortuous inter- 
pretation of the provisions of the Reorganization Act of 1949. We 
be undersigned refuse to recognize such an outright camouflage of 

act. 

Assistant Attorney General Joseph C. Duggan in a memorandum 
to the committee makes clear beyond successful refutation that plan 
No. 4 is plainly a reorganization plan within the meaning of the 
Reorganization Act of 1949. He points out that the Acting Attorney 
General on April 10, 1952, certified plan No. 4 to be “in accordance 
with the provisions of the Reorganization Act of 1949”; whereupon 
he accordingly approved its legality. 

Mr. Duggan further has advised the committee that plan No. 4 (1) 
accomplishes the purposes required in the Reorganization Act for 
reorganization plans, and (2) does not fall within any of the prohibi- 
tions or limitations contained in that act. 

As to any possible conflict with section 5 (a) (5) of the Reorganiza- 
tion Act of 1949, which reads: 


Sec. 5. (a) No reorganization plan shall provide for, and no reorganization 
under this Act shall have the effect of— 
* * * * ~ ~ * 


(5) increasing the term of any office beyond that provided by law for 
such office; or 
* ~ * * * * . 


Mr. Duggan states: 


Provision for the reorganization of the offices in the Bureau of Customs and 
in the Department of Justice under the proposed plans from offices of fixed term 
into offices for appointment under the classified civil service cannot reasonably 
be construed to have the effect of ‘increasing the term of any office’ in contra- 
vention of section 5 (a) (5). 

The offices to be established under these plans are under the classified civil 
service and are of indefinite duration; that is, for no fixed term. The limitation 
upon the authority of the President under section 5 (a) (5) of the Reorgani- 
zation Act should be read as a limitation upon increasing the fixed term of any 
office and has no relation to the system of appointment under the classified civil 
service to positions of no fixed term. 


Nothing could be clearer than the Assistant Attorney General’s 
opinion. As the spokesman for the highest legal authority in the 
Government, he states the issue clearly, leaves no leeway for mis- 
interpretation, and nails the doubtful aspersions cast upon the 
legality of plan No. 4 for what they are—distortions of fact. 


OBJECTIONS AGAINST PLAN UNSOUND 


Four objections have been advanced against Reorganization Plan 
No. 4. Each of these is unsound. None of them should be considered 
a proper basis for Senate disapproval of the plan, Each is herein 
directly answered. 

1. It has been asserted that vesting the appointment of United 
States marshals in the Attorney General will place these appoint- 
ments “behind an iron curtain in the Attorney General’s office in 
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Washington.”’ We cannot take seriously this argument which 
unrealistically refers to relations between the legislative and executive 
branches of this Government as if the executive branch were a 
foreign power. There are many observation posts from which the 
Congress daily watches over the personnel systems of the executive 
agencies. Chief among these is the Judiciary Committee of the 
Senate, which has many means of assuring itself and the Senate that 
the Department of Justice functions in accordance with the will of 
the people. Also there is the Committee on Appropriations with the 

ower of the purse to oversee the Department. These and other 
eee of the Congress properly and constitutionally see to it that 
the citizens of the Nation are properly served by the civil servants 
who constitute 93 percent of the total Federal employment in the 
United States and who are not confirmed by the Senate. Since 
Reorganization Plan No. 4 would place the United States marshals 
in this same category, there can be no valid case that this same con- 
gressional control will not be as fully effective over the appointment 
of marshals. If this normal system of congressional oversight: is 
insufficient for the hundreds of thousands of civil servants, we in 
Congress have been proceeding on an unsatisfactory basis for many 
years. 

2. It has been asserted that the plan would permit undesirable 
changes in the requirements that a United States marshal reside in 
his judicial district. There is no validity to this argument. Title 28, 
United States Code 541, requires that each marshal reside within the 
judicial district to which he is appointed. This requirement would 
be continued under the plan. There is in statuie today no requirement 
that a marshal reside within his judicial district prior to his appoint- 
ment, except in the case of the marshal in Hawaii who must be a 
resident of Hawaii for 3 years prior to appointment. Under the plan 
the civil-service examinations for marshals’ positions would be re- 
stricted to residents of the judicial district. This is similar to the 
examinations now given to deputy United States marshals. Thus, 
under the plan, marshals initially appointed will reside in the judicial 
district both before and after appointment. Subsequent appointments 
are expected to consist mostly of promotions of qualified deputy 
marshals to the marshal positions. 

The opponents to the plan have hit upon the possibility of 
“transfers’’ under the plan as an objection to the plan, and have 
magnified it all out of proportion. Appointments under the plan are 
considered appointments to a specific district. To make the “transfer” 
would require removing the marshal from the first district and reap- 
pointing him to the second district. Each marshal would have to 
reside in the district while working in that district. 

It appears to us that there is nothing objectionable to this arrange- 
ment. The appointees will be residents of their districts. Subsequent 
appointments will be mostly promotions of able deputies from the 
district. Transfers of marshals between districts would be possible 
but clearly improbable. We can find no valid objection to the plan 
on this account. 

3. It has been asserted that the appointment of marshal under civil 
service will be more costly. On this point the opponents of the plan 
are completely off base. The opponents say that the present mar- 
shals do not receive compensation for overtime work, whereas mar- 


Mateo 


pss AS 


ee as 





senna 


se nies CN ARN tm 


eA areata 


REORGANIZATION PLAN NO. 4 OF 1952 7 


shals appointed under the civil service would be entitled to overtime 
pay and therefore the plan will cost more money. Even if this were 
true, we believe the other advantages of the plan would far outweigh 
the almost negligible additional costs. However, the facts do not 
support the opponents in this argument. The present marshals do 
not, as a rule, work the full 40-hour week. In fact, Administrative 
Assistant Attorney General S. A. Andretta, directly in charge of the 
administration of the United States marshals in the Department of 
Justice, testified before our committee: 

In some districts the office could function just as well without a marshal as 

the deputies do all the work and actually carry the whole load. 
He testified that the present marshals get their pay whether they take 
care of their duties or not. Under the plan, the marshal would be 
required to work a full 40-hour week just like all other civil servants. 
In case the marshal had to work on Saturday, Sunday, or a holiday, 
he would be entitled to compensatory time off. For example, if he 
had to work for 1 hour extra on Sunday when his duties required him, 
he could later take off 1 hour when there was no pressing work. The 
fact is that there would be a strict record kept, and he would perform 
a full 40-hour week. For the expenditure of his salary the Govern- 
ment and the people would benefit over the present system where the 
salary is paid and not full 40 hours of work are received. The oppo- 
nents are completely in error that the appointment of marshals under 
civil service would be more costly. 

4. It has been asserted that there is “no valid reason to make this 
change.”’ We submit that the comments of Administrative Assistant 
Attorney General Andretta before this committee provide a number of 
valid reasons. He pointed out that under the present system “the 
marshal may feel that his position, being the result of party service, 
requires little or no personal effort on his .part.’’ And again that 
marshals now seem to be in the class ‘‘of those who are entitled to pay 
whether they attend upon their duties or not.’”’ And yet again: 
‘‘We will get away from the present attitude that they are Presidential 
appointees and therefore they are entitled to the money whether they 
work or not.’”’ Finally, “In some of the judicial districts we have 
found that the marshal is running his private business for example’’. 

In this connection, the majority argues that “‘no evidence of fraud, 
inefficiency, or extravagance in the operation of the marshal’s offices 
which would justify such a reversal in the method of appointment 
was presented to the committee.”’ Presumably this means that if 
there were a series of dramatic scandals involving frauds in the 
marshals’ offices, there would be an argument for this plan which is 
not present now. We cannot subscribe to this narrow approach, 
which would have us lock each barn only after each horse is stolen. 
We believe that plan No. 4 represents a foresighted effort to make 
betrayal of the public trust less likely by making the United States 
marshal a career official with a real stake in his position. 
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CONCLUSION 


We can come to no other conclusions than that (1) plan No. 4 of 
1952 is a legal, meritorious reorganization plin which will bring great 
benefits to the operations of the office of United States marshal, and 
that (2) no sound objections to its adoption have been presented by 
any of its opponents. We wish to call to the attention of the Senate 
that not a single witness testified at the committee’s hearings in oppo- 
sition of plan No. 4. We also would like to reemphasize that the pro - 
visions of plan No. 4 follow the tested recommendations of every 
authoritative management improvement report on the executive 
branch of the Goverament of which the undersigned are aware. 

In summary, plan No. 4 will place the appointment of United States 
marshal on the merit basis. We believe it deserves the support of 
every Member of the Senate. 

O 








